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LAW220, Trimester 1 2017 
PART A 


THE ANSWER TO PART A MUST BE WRITTEN IN A SEPARATE EXAMINATION 
ANSWER BOOK 


Essay questions 

Candidates must answer ONE (1) of these essay questions: 20 marks 

Recommended time allocation: 40 minutes 

ANSWER EITHER Question One OR Question Two 

Question One: (20 marks out of 100 marks for the unit) 

The power of the New South Wales Parliament to ‘make laws for the peace, welfare and 
good government of New South Wales in all cases whatsoever’ in s.5 of the Constitution Act 
1902 (NSW), whilst subject to several court challenges as to whether the quoted words are a 
substantive limit, reflects the ongoing sovereignty of the New South Wales Parliament. 
Critically Comment 

OR 

Question Two: (20 marks out of 100 marks for the unit) 

The Section 96 Grants Power in the Commonwealth Constitution, whilst involving certain 
requirements or restrictions on the use of the power, nonetheless provides the 
Commonwealth with an ability to advance Commonwealth projects through the 


instrumentality of the States. 
Critically Comment 
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PART B 


THE ANSWER TO PART B MUST BE WRITTEN IN A SEPARATE EXAMINATION 
ANSWER BOOK 


Compulsory problem question 


Candidates must answer all parts of this question: Parts (i), (ii), (iii) and (iv) 
Recommended time allocation: 80 minutes 
Question Three: (40 marks out of 100 marks for the unit) 


The Commonwealth Government is concerned about the increase in childhood obesity in 
Australian school students of the ages of 4 to 17 years. Giving the keynote address at the 
recent Australian School Principals and Parents Associations National Conference in Perth, 
the Commonwealth Minister for Health and Education, Hon Sussan Hunt remarked: 


Exhaustive studies conducted by the Australian Institute of Child Health and Welfare 
(AICHW) have shown that Australian school students are getting fatter, slower, and 
some would argue, dumber. They are becoming less agile and adaptive in motor skills 
and co-ordination tasks, and display increased anxiety, attention deficit and cognitive 
behaviour problems. This is noticeable in lower academic achievement at school and 
will eventually lead to lower national productivity and prosperity. 


The AICHW studies attributed these developments to school student diets high in sugar 
and to a dramatic decline in after school exercise and outdoor activities — given the rise 
of social media, on line leisure activities, housing affordability issues and helicopter 
parents confining many school students to apartments, instead of traditional after school 
backyard and neighbourhood activities. Such sedentary indoor activities further 
encourage consumption of sugar laden snacks between meals. 


The Commonwealth intends to respond to this school student sugar crisis by legislation 
based upon the Commonwealth’s constitutional powers. 
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Draft legislation is presently being prepared and reviewed in the Commonwealth 
Attorney 

General’s Department. The draft legislation will be known (when ready) as the National 
School Students Obesity (Emergency Response) Bill 2017 (Cth) The Commonwealth 
legislative focus in reducing childhood obesity will be upon primary and secondary 
school students aged 4-17 years. 


THE TASK 


You are a senior legal adviser in the Commonwealth Attorney General’s Department and 
have been asked to provide the following four pieces of constitutional legal advice on 
issues in the draft of the National School Students Obesity (Emergency Response) Bill 
2017 (Cth) (hereafter the Bill in this question) (having now been drafted) 


Provide that advice as indicated below. 


(i) An analysis of the constitutionality of this following aspect of the Bill from the 


perspective of the s.51 (xx) Corporations Power only 
(10 marks out of 100 marks for this unit) 


Private and Government schools will be required under Commonwealth law to incorporate 
themselves as a constitutional corporation if they wish to participate in, and receive funding 
for the National School Students Obesity Emergency Response Program (NSSOERP), a 
lavishly funded educational multi-platform healthy diet and exercise program for school 
students. 


On or after 1 September 2017, as part of the NSSOERP., all incorporated schools’ canteens 
and tuck shops must, when engaging with their customers, hand them (and subsequently 
update) a diet and exercise reward and loyalty e-card, and only sell healthy food and drinks 
with low or zero sugar content (from a Commonwealth prescribed list of approved foods and 
drinks having a low or zero sugar content) to those customers. 


Incorporated schools under the NSSOERP will also submit to the Commonwealth annual 
compliance data with NCOERP. Such data will be comparatively listed and ranked by school 
level and location on the Commonwealth Department of Education FATPLAN website, able 
to be reviewed by parents when selecting a school. 
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(ii) | An analysis of the constitutionality of this following aspect of the Bill from the 


perspective only of the two NON TREATY aspects of the s.51 (xxix) External 


Affairs Power (i) Physical externality to Australia and (ii) International 
Concern 


(do NOT discuss the treaty implementation aspects of the s.51 (xxix) 
External Affairs Power or the non-treaty aspect of relations with other 
countries) 


(10 marks out of 100 marks for this unit) 


In its recent review of Australia’s States Party Report under the United Nations Convention 
on the Rights of the Child, (CROC), the United Nations CROC Committee made the 
following Concluding Observations in its report: 


Australian school students are disproportionately obese when compared to their 
counterparts in most other first world nations. One reason for this appears to be the 
success of American sourced multi-media and multi-platform advertising and 
promotion (including within schools) of mainly American made and sourced fast food 
products high in sugar, salt and fat, specifically market researched and targeted to 
school students and sold in Australian schools. 


Following its annual 2017 meeting on childhood health issues, the United Nations World 
Health Organisation (WHO) media release stated that “the greatest issues relating to 
childhood nutrition today are polar opposites — malnutrition and hunger in the third world, 
and excess throwaway food and sugar driven obesity in the first world’. 


Under the Bill, the Commonwealth intends to prohibit (except in exceptional circumstances) 


(a) the importation of United States fast food items (unless they meet Commonwealth 
standards listed in Q 3 (i) above) for sale in Australian schools and 


(6) regulate the dietary requirements of Australian school students on school exchange 


visits to, or official school trips to, the United States (to conform to Commonwealth 
standards listed in Q 3 (i) above). 
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(iii) | An analysis of the constitutionality of this following aspect of the Bill from the 
perspective of the Implied Freedom of Political Communication only 


(10 marks out of 100 marks for the unit) 


Australian Sugar Growers, Producers and Consumers (ASGPC) is the major sugar industry 
representative group in Australia. 


Concerned by adverse media and other attention circulating about obesity related issues 
associated with sugar consumption, ASGPC has commenced, and will run over the next 
year, a series of television and internet advertisements featuring media and sporting 
celebrities, and former politicians (both Coalition and Labor) promoting the benefits of a 
sugar rich diet (as an Australian natural grown and wholesome food) and the national 
economic benefits of a thriving Australian sugar industry for jobs and growth and the 
payment of taxes in the Australian economy. Such advertising will include positive pro-sugar 
images and comments from Australians of all age groups, including school students, all 
intended to influence government health and sugar industry policies. 


Under the Bill, the Commonwealth will legislate that each ASGPC advertisement must be 
immediately followed by a similar advertisement, using the same imagery and same media 
and sporting celebrities and former politicians, but clearly highlighting the health and obesity 
risks of Sugar consumption, particularly for school students. 


(iv) An analysis of the constitutionality of this following aspect of the Bill from the 


perspective of the Chapter Ill Commonwealth Constitution separation of 
judicial power only 


(10 marks out of 100 marks for the unit) 


The Council of Australian Governments (comprising Commonwealth, State and Territory 
Governments) (COAG) Health Ministers Forum (COAGHMF) recently approved draft 
legislation for the detention of morbidly obese school students (affected by sugar rich diets) 
in safe and secure State based health custodial facilities to undergo a Diet and Exercise 
Bootcamp for renewable periods of up to six months and continue their school education 
whilst so detained. 
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The draft legislation will form an appendix to the Bill and will be enacted separately by each 
of the six State and two Territory Parliaments as State and Territory legislation 


The key features of this draft legislation in the appendix to the Bill are as follows: 


(a) State and Territory Health Ministers can authorise the individual or collective school 
based weighing in of school students by State or Territory Health officials and the 
compulsory answering by such school students of a questionnaire relating to sugar 
consumption and dietary habits 


(b) If the weighed in school student is of sufficient weight to be classified as morbidly 
obese (on a Body mass Index - BMI scale) and the questionnaire answers reveal a 
greater than average level of sugar consumption, the State or Territory Minister of 
Health may then declare that child a ‘morbidly obese sugar affected student’ 
(MOSAS) 


(c) Upon such Ministerial declaration as a MOSAS, the State or Territory Health Minister 
may apply to a Supreme Court judge (who acts in a personal capacity - and must 
themselves follow a low sugar diet and not be obese) for: 


(i) A MOSAS treatment order detaining the MOSAS declared student in a safe 
and secure State based health custodial facility to undergo a Diet and Exercise 
Bootcamp for a period of up to six months, or until such time as the detainee 
no longer meets the MOSAS criteria (as described above) and 


(ii) The Supreme Court judge may grant such a MOSAS treatment order, review or 
renew such an order, and specify relevant diet, exercise and school 
educational requirements to apply during the currency of the MOSAS treatment 
order, as are reasonable in all the circumstances of the individual school 
student. 


END OF EXAM 
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